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ABSTRACT

Problems and Improvements

of Legal Superficies in the Common Law

- A Study on the Primitive Acquisition of Unfinished Buildings -

Hong, Dong Soon

Jun, Jang Hean

The right to the statutory superficies is the right to use the land of
others to own buildings, other structures, and trees, Germany, France, and
the United Kingdom see buildings as a part of the land, and buildings are
accompanied by the disposal of land, so legal superficies are not a
problem, since the civil law of Korea treats land and buildings as separate
independent real estate, if any one is disposed of, land use rights are
required to preserve the building, since the Chosun High Court recognized
the right of legal superficies by custom as "custom in Korea" in the ruling
related to forced auction in 1916. 9. 29. Article 305 and 366 of our Civil
law, Article 10 of the Act on Suspension of Registration, etc., Article 6 of
the Act on Standing Trees, etc, in addition to recognizing legal superficies
by stipulating certain requirements, many precedents have been recognized
as common law by forming a firm precedent law by expanding the scope of
legal superficies under common law, recently, questions have been raised
about the existence of the common law, the recognition and necessity of
establishing a legal superficies.

In this paper, in a five-year-old building demolition lawsuit Court
oversight is not recognized under common law In connection with the case
of some buildings of tens of billions of won being demolished as tofu under
a contract for building construction the Supreme Court's ruling on the
legal principle of the ownership of a new building based on the established
rate by examining the reason for the judgment of the factual judgment on
the independence requirements and the raw acquisition of new buildings at
the time of judging whether the new building meets the requirements as
the independent real estate whether it carefully reflected various situations
such as changing construction method and process, whether or not the
building was actually determined according to the property of building
review, in terms of the preservation of building the Legal improvement

* Master of Law at Dankook University Graduate School of Real Estate Auction Law.
xx Professor at Dankook Univ. Dr. jur.
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plans the requirements for the establishment of legal superficies under the
common law are further specified.
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